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§1604.1 General principles.

(a) References to ‘‘employer” or
“employers” in this part 1604 state
principles that are applicable not only
to employers but also to labor organi-
zations and to employment agencies in-
sofar as their action or inaction may
adversely affect employment opportu-
nities.

(b) To the extent that the views ex-
pressed in prior Commission pro-
nouncements are inconsistent with the
views expressed herein, such prior
views are hereby overruled.

(¢c) The Commission will continue to
consider particular problems relating
to sex discrimination on a case-by-case
basis.

§1604.2 Sex as a bona fide occupa-
tional qualification.

(a) The commission believes that the
bona fide occupational qualification
exception as to sex should be inter-
preted narrowly. Label—‘ ‘Men’s jobs”
and ‘“Women’s jobs”’—tend to deny em-
ployment opportunities unnecessarily
to one sex or the other.

(1) The Commission will find that the
following situations do not warrant the

29 CFR Ch. XIV (7-1-08 Edition)

application of the bona fide occupa-
tional qualification exception:

(i) The refusal to hire a woman be-
cause of her sex based on assumptions
of the comparative employment char-
acteristics of women in general. For
example, the assumption that the turn-
over rate among women is higher than
among men.

(ii) The refusal to hire an individual
based on stereotyped characterizations
of the sexes. Such stereotypes include,
for example, that men are less capable
of assembling intricate equipment:
that women are less capable of aggres-
sive salesmanship. The principle of
nondiscrimination requires that indi-
viduals be considered on the basis of in-
dividual capacities and not on the basis
of any characteristics generally attrib-
uted to the group.

(iii) The refusal to hire an individual
because of the preferences of cowork-
ers, the employer, clients or customers
except as covered specifically in para-
graph (a)(2) of this section.

(2) Where it is necessary for the pur-
pose of authenticity or genuineness,
the Commission will consider sex to be
a bona fide occupational qualification,
e.g., an actor or actress.

(b) Effect of sex-oriented State em-
ployment legislation.

(1) Many States have enacted laws or
promulgated administrative regula-
tions with respect to the employment
of females. Among these laws are those
which prohibit or limit the employ-
ment of females, e.g., the employment
of females in certain occupations, in
jobs requiring the lifting or carrying of
weights exceeding certain prescribed
limits, during certain hours of the
night, for more than a specified num-
ber of hours per day or per week, and
for certain periods of time before and
after childbirth. The Commission has
found that such laws and regulations
do not take into account the capac-
ities, preferences, and abilities of indi-
vidual females and, therefore, discrimi-
nate on the basis of sex. The Commis-
sion has concluded that such laws and
regulations conflict with and are super-
seded by title VII of the Civil Rights
Act of 1964. Accordingly, such laws will
not be considered a defense to an other-
wise established unlawful employment
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